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National treatment standard, which bears lots of controversies both in 
theory and practice, is one of the most important legal issues in the international 
investment field. It concerns not only the interest of foreign investors and their 
investments but also the sovereignty and security of host states and home 
countries. By using an empirical analysis method and from an international 
investment arbitration perspective, this thesis intends to first introduce the 
national treatment in IIAs briefly, then carry out a thorough analysis of how 
international tribunals deal with national treatment claims; and last examine the 
contracting practice of national treatment in China’s IIAs, find out its existing 
problems so as to provide some advice for the improvement of national 
treatment in China’s IIAs as well as well as the involvement in international 
arbitration based on the arbitral practice related to national treatment. 
 




















Bilateral Investment Treaty 
（双边投资协定） 
GATS 
General Agreement on Trade and Service 
（服务业贸易总协定） 
GATT 
General Agreement on Tariffs and Trade 
（关税暨贸易总协定） 
ICSID 
International Center for Settlement of Investment Disputes 
（国际投资争端解决中心） 
IIA 
International Investment Agreement 
（国际投资条约） 
NAFTA 
North American Free Trade Agreement 
（北美自由贸易协定） 
OECD 
Organization for Economic Co-operation and Development 
（经济合作与发展组织） 
UNCTAD 
United Nations Conference on Trade and Development 
（联合国贸易与发展会议） 
WTO 















Table of Cases 
 
Case Title Citation 
Chile-Taxes on Alcoholic Beverages WT/DS87/AB/R 
Consortium RFCC v. Morocco ICSID Case No.ARB/00/6 
GAMI Investments, Inc. v. Mexico UNCITRAL 
Italy-Agricultural Machinery L/833 
In the Matter of Cross Border 
Trucking Services 
NAFTA Chapter 20 Panel Decision 
Japan-Taxes on Alcoholic Beverages WT/DS8/AB/R,WT/DS10/AB/R,WT/DS11/AB/R 
Marvin Feldman v. Mexico ICSID Case No.ARB(AF)/99/1 
Methanex Corporation v. United 
States 
UNCITRAL 
Nykomb Synergetics Technology 
Holding AB v. Latvia 
SCC 
Occidental Exploration and 
Production Company v. Ecuador 
LCIA Case No.UN3467 
Pope & Talbot Inc. v. Canada UNCITRAL 
S. D. Myers v. Canada UNCITRAL 
Siemens A.G. v. Argentina ICSID Case No.ARB/02/8 
United Parcel Service of America Inc 
v. Canada 
UNCITRAL 
US-Section 211 Appropriation Act WT/DS176/AB/R 
US-Section 337 L/6439 













目  录  
引  言 .....................................................................................................1 
第一章  国际投资条约中的国民待遇 ..................................................2 
第一节  含义与特征 ................................................................................................ 2 
一、含义........................................................................................................... 2 
二、特征........................................................................................................... 3 
第二节  表现形式.................................................................................................... 4 
一、适用对象 ................................................................................................... 4 
二、适用范围 ................................................................................................... 5 
三、比较基础 ................................................................................................... 7 
四、待遇内容 ................................................................................................... 8 
第二章  国际投资仲裁庭对国民待遇基本构成要素的认定 .............10 
第一节  对“处于相同情形”的认定....................................................................... 10 
一、对“处于相同情形”的解释....................................................................... 10 
二、与 GATT“相同产品”的关系 ................................................................... 13 
第二节  对“不低于待遇”的认定........................................................................... 16 
一、法律上的不低于待遇与事实上的不低于待遇 ....................................... 16 
二、最优待遇与平均待遇.............................................................................. 20 
第三章  国际投资仲裁庭对国民待遇若干特殊问题的处理 .............23 
第一节  分析方法与举证责任分配规则 ............................................................... 23 
一、分析方法 ................................................................................................. 23 
二、举证责任分配规则.................................................................................. 25 














二、合理关联 ................................................................................................. 28 
第三节  保护主义动机的效力 .............................................................................. 32 
一、相关案例分析 ......................................................................................... 32 
二、小结......................................................................................................... 34 
第四节  次级国家单位适用问题........................................................................... 34 
一、州外最优待遇 ......................................................................................... 35 
二、州内最优待遇 ......................................................................................... 36 
三、小结......................................................................................................... 36 
第四章  中国投资条约实践中的国民待遇问题.................................38 
第一节  缔约实践.................................................................................................. 38 
一、缔约现状 ................................................................................................. 38 
二、存在问题 ................................................................................................. 43 
第二节  完善建议.................................................................................................. 45 
一、对完善中国投资条约中国民待遇条款的建议 ....................................... 45 
二、对中国参与国际投资仲裁实践的建议 ................................................... 46 
















Chpater 1  National Treatment in IIAs ..............................................2 
Subchapter 1  Definition and Characteristics ....................................................... 2 
Section 1  Definition ........................................................................................ 2 
Section 2  Characteristics ................................................................................. 3 
Subchapter 2  Manifestation ................................................................................. 4 
Section 1  The Subjects of Application............................................................. 4 
Section 2  The Scope of Application ................................................................ 5 
Section 3  The Basis for Comparison ............................................................... 7 
Section 4  The Substantive Contents of Treatment ........................................... 8 
Chapter 2  The Ruling of International Investment Tribunals for 
Basic Elements of National Treatment ..........................10 
Subchapter 1  The Ruling for “in like Circumstances” ..................................... 10 
Section 1  Interpretation of “in like Circumstances” ....................................... 10 
Section 2  Relation with GATT “like Products” ............................................. 13 
Subchapter 2  The Ruling for “No Less Favorable Treatment”........................ 16 
Section 1  “De Jure” or “De Facto” No Less Favorable Treatment ................. 16 
Section 2  Best Treatment or Average Treatment ........................................... 20 
Chapter3  The Handling of International Investment Tribunals for 
Several Specific Questions Related to National 
Treatment .......................................................................23 
Subchapter 1  Method of Analysis and Burden of Proof ................................... 23 
Section 1  Method of Analysis ....................................................................... 23 













Subchapter 2  Legitimate Reasons...................................................................... 27 
Section 1  Ex-ante Legitimate Reasons .......................................................... 27 
Section 2  Reasonable Relations..................................................................... 28 
Subchapter 3  The Effect of Protectionist Intent................................................ 32 
Section 1  Case Analysis ................................................................................ 32 
Section 2  Brief Summary .............................................................................. 34 
Subchapter 4  The Application of National Treatment to Sub-state Units ....... 34 
Section 1  Best out-of-state Treatment............................................................ 35 
Section 2  Best in-state Treatment .................................................................. 36 
Section 3  Brief Summary .............................................................................. 36 
Chapter 4  National Treatment in China’s IIAs...............................38 
Subchapter 1  Contracting Practice.................................................................... 38 
Section 1  Current Situations.......................................................................... 38 
Section 2  Existing Problems.......................................................................... 43 
Subchapter 2  Suggestions for Improvement...................................................... 45 
Section 1  Suggestions for the Improvement of National Treatment in China’s 
IIAs .............................................................................................. 45 
Section 2  Suggestions for China’s Involvement in International Investment 















引  言 
1 





















                                               





































                                               
① UNCTAD, National Treatment, UNCTAD Series on Issues in International Investment Agreements. New York 
and Geneva: United Nations, 1999, p. 1. 
② 国民待遇起源于贸易协定，最早可追溯于 12-13 世纪的汉萨同盟协定（the Hanseatic League treaties）。 












































③ Methanex Corporation v. United States, Final Award of the Tribunal on Jurisdiction and Merits, 2005, Part 



































时也会引起争议。在 Pope & Talbot 案中，加拿大认为，NAFTA 第 1102（2）
条采用复数表述形式“投资者们的投资们”（investments of investors），这
意味着必须有一个以上的投资者被置于不利地位才能适用国民待遇条款。
                                               
① 杨慧芳.外资待遇法律制度研究[M].北京：中国人民大学出版社，2012.19-20. 
② 姚梅镇.国际投资法（第三版）[M].武汉：武汉大学出版社，2011.284-285. 
③ See Canada-China BIT, 2012, art. 6.1 & 6.2. 
④ See Mauritius-Zimbabwe BIT, 2000, art. 4.2. 











































                                               
① Pope & Talbot Inc. v. Canada, Award on the Merits of Phase 2, 2001, paras. 33-35. 
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